


SAMPLE POLICY TEMPLATE

STRENGTHENING TRUST BETWEEN LAW ENFORCEMENT AND IMMIGRANT COMMUNITIES


Disclaimer and Scope of this Sample Policy

The materials provided in this correspondence are for general informational and educational purposes only and are not intended to be and should not be considered legal advice or opinions.  Prior to making any policy or rule changes seek the advice of your municipal attorney and fully review Attorney General Directive, 2018- 6, 2.0, Strengthening Trust Between Law Enforcement and Immigrant Communities. 

The agency leader should ensure that in addition to issuing an appropriate policy all personnel must be appropriately trained concerning the provisions of the final agency policy. Furthermore, this sample policy will require significant review and agency title position changes to be effective. 

The issue of immigration, including legislation, court decisions, and New Jersey Attorney General Directives is dynamic. It is imperative that prior to issuing an agency policy the Chief of Police consults with the Municipal Attorney and regularly monitors this issue for changes. 
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Purpose

The purpose of this policy is to maintain procedures for dealing with the immigrant community in compliance with New Jersey Attorney General Directive 2018-6, v2.0 (Revised 2019)


Policy

Immigrants are less likely to report a crime if they fear that the responding officer will turn them over to immigration authorities. This fear makes it more difficult for officers to solve crimes and bring suspects to justice.

Law enforcement officers protect the public by investigating state criminal offenses and enforcing state criminal laws. They are not responsible for enforcing civil immigration violations except in narrowly defined circumstances. Such responsibilities instead fall to the federal government and those operating under its authority.

Although officers should assist federal immigration authorities when required to do so by law, they should also be mindful that providing assistance above and beyond those requirements threatens to blur the distinctions between state and federal actors and between federal immigration law and state criminal law. It also risks undermining the trust between the law enforcement community and the public.


Procedure

I. Definitions

A. Judicial Warrant: A warrant issued by a federal or state judge. It is not the same as an immigration detainer (sometimes referred to as an ICE detainer) or an administrative warrant, both of which are currently issued not by judges but by federal immigration officers.

B. Non-Public Personally Identifying Information: Includes a social security number, credit card number, unlisted telephone number, driver’s license number, vehicle plate number, insurance policy number, and active financial account number of any person. It may also include the address, telephone number, or email address for an individual’s home, work, or school if that information is not readily available to the public.

II. Bias-Free Policing	

A. All (Insert agency name) employees will abide by (Insert agency-specific bias 
free or racial profiling policy here) A sample policy is available.

II. 	Enforcement of Federal Civil Immigration Law
 
	A. 	Use of immigration status in law enforcement activities. Except pursuant to 			Sections II.C and III below, no Officer shall: 

		1. 	Stop, question, arrest, search, or detain any individual based solely on: 

			a. Actual or suspected citizenship or immigration status; or 
			b. Actual or suspected violations of federal civil immigration law. 

		2. 	Inquire about the immigration status of any individual unless doing so 
is: 

			a. Necessary to the ongoing investigation of an indictable offense by 				    that individual; and
			b. Relevant to the offense under investigation. 

B. Limitations on assisting federal immigration authorities in enforcing federal civil immigration law. Except pursuant to Sections II.C and III below, no Officer shall provide the following types of assistance to federal immigration authorities when the sole purpose of that assistance is to enforce federal civil immigration law:

		1. 	Participating in civil immigration enforcement operations. 
		
2. 	Providing any non-public personally identifying information regarding any individual.

		3. 	Providing access to any law enforcement equipment, office space, 				database, or property not available to the general public.
 
		4. 	Providing access to a detained individual for an interview unless the 				detainee signs a written consent form that explains: 

			a. The purpose of the interview; 
			b. That the interview is voluntary; 
			c. That the individual may decline to be interviewed; and 
			d. That the individual may choose to be interviewed only with their legal 
                                        counsel present. 
 
A Sample Interview Request Form is in Appendix C. 

		5. 	Providing notice of a detained individual’s upcoming release from 				custody, unless the detainee: 

a. Is currently charged with, has ever been convicted of, or has ever 	    been adjudicated delinquent for a violent or serious offense, as  defined in Appendix A; 
			b.  In the past five years, has been convicted of an indictable crime 			                 other than a violent or serious offense; or
c.  Is subject to a Final Order of Removal that has been signed by a federal judge and lodged with the county jail or state prison where the detainee is being held. 

		6. 	Continuing the detention of an individual past the time they would 				otherwise be eligible for release from custody based solely on a civil 				immigration detainer request unless the detainee:

a. Is currently charged with, has ever been convicted of, or has ever been adjudicated delinquent for a violent or serious offense, as defined in Appendix A; 
b. In the past five years, has been convicted of an indictable crime other than a violent or serious offense; or
c. Is subject to a Final Order of Removal that has been signed by a federal judge and lodged with the county jail or state prison where the detainee is being held.
	
Any such detention may last only until 11:59 pm on the calendar day on which the person would otherwise have been eligible for release.

C. Exceptions and exclusions. Nothing in Sections II. A or II.B shall be construed          
to restrict, prohibit, or in any way prevent a state, county, or local law enforcement agency or official from: 

		1. 	Enforcing the criminal laws of this state. 

		2. 	Complying with all applicable federal, state, and local laws. 

		3. 	Complying with a valid judicial warrant or other court order or 					responding to any request authorized by a valid judicial warrant or                 
                                    other court order.

a. A “judicial warrant” is one issued by a federal or state judge. It is not the same as an immigration detainer (sometimes referred to as an ICE detainer) or an administrative warrant, both of which are currently issued not by judges but by federal immigration officers.
b. Under federal and state law, local law enforcement agencies are not required to enforce civil administrative warrants or civil detainers issued by federal immigration officers.
  
4. 	Participating with federal authorities in a joint law enforcement task force, the primary purpose of which is unrelated to federal civil immigration enforcement. 

5. 	Requesting proof of identity from an individual during the course of an arrest or when legally justified during an investigative stop or detention. 

6.	Asking an arrested individual for information necessary to complete the required fields of the LIVESCAN database (or other law enforcement fingerprinting database), including information about the arrestee’s place of birth and country of citizenship.

7. 	Inquiring about a person’s place of birth on a correctional facility intake form and making risk-based classification assignments in such facilities. 

8. 	Providing federal immigration authorities with information that is publicly available or readily available to the public in the method the public can obtain it. 

9. 	When required by exigent circumstances, providing federal immigration authorities with aid or assistance, including access to non-public information, equipment, or resources. 

a. Nothing in this policy shall restrict (Insert agency name) Police Officers from providing emergency assistance to both state and federal law enforcement (including Immigration and Customs Enforcement) officers whenever exigent circumstances arise and the safety of fellow officers or the public is in jeopardy. 

10. 	Sending to, maintaining, or receiving from federal immigration authorities information regarding the citizenship or immigration status, lawful or unlawful, of any individual. See 8 U.S.C. §§ 1373, 1644.

III. 	Agreements with the Federal Government 

	A. 	The (Insert agency name) Police Department has not and will not enter into 			any agreement to exercise federal immigration authority pursuant to Section 			287(g) of the Immigration and Nationality Act, 8 U.S.C. § 1357(g), unless: 

1. The Attorney General grants written approval; or

 		2. 	The agreement is necessary to address threats to the public safety or 				welfare of New Jersey residents arising out of a declaration of a state  
            or national emergency. 

IV. 	Requests for T and U Nonimmigrant Status Certifications

A. (Insert agency title, unit, or position that will be assigned to process T and U 
Certifications) assigned to a relevant investigation, will process requests for T- and U-visa certifications (see 8 U.S.C. §§1101(a)(15)(T) and 1101(a)(15)(U)) from potential victims of crime or human trafficking within 120 days of the request being made. Information about these procedures has been posted on (Insert agency name) Police website. (Ensure this occurs and is in compliance with the AG Directive)

	B. 	T-visa certifications. For T-visa certification requests, the standards set forth in 		federal law and instructions to USCIS Form I-914 Supplement B will be 				followed, and it will be determined if the requester: 
	
1. Is or has been a victim of a severe form of trafficking in persons; and
2. Has complied with requests for assistance in an investigation or prosecution of the crime of trafficking. 
		
		T-visa applications may be accessed at https://www.uscis.gov/i-914 

C. 	U-visa certifications. For U-visa certification requests, the standards set forth in federal law and instructions to USCIS Form I-918 Supplement B will be followed, and it will be determined if the applicant: 

1. Is a victim of a qualifying criminal activity; and 
2. Was, is, or is likely to be helpful in the investigation or prosecution of that activity.

		U-visa applications may be accessed at https://www.uscis.gov/i-918 

D. 	Inquiry into and disclosure of immigration status. Notwithstanding any provision in Section II, Officers or Agents may ask any questions necessary to complete a T- or U-visa certification. They may generally not disclose the immigration status of a person requesting T- or U-visa certification except to comply with state or federal law or legal process or if authorized by the visa applicant. However, nothing in this section shall be construed to restrict,            
                        prohibit, or in any way prevent a state, county, or local law enforcement  
                        agency or official from sending to, maintaining, or receiving from federal 
                        immigration authorities information regarding the citizenship or immigration 
                        status, lawful or unlawful, of any individual. See 8 U.S.C. §§ 1373, 1644.

V. 	Notifications and Recordkeeping 

A. 	Notifications to detained individuals. Officers shall promptly notify a detained individual, in writing, using the Notification to Detained Individual of Actions by Immigration and Customs Enforcement form when federal civil immigration authorities request: (See Appendix B for a sample)

1. To interview the detainee. (See Section II.B.4.)
2. To be notified of the detainee’s upcoming release from custody. (See Section II.B.5.) 
3. To continue detaining the detainee past the time he or she would otherwise be eligible for release. (See Section II.B.6.) 

		When providing notification, Officers shall check off the appropriate 
circumstance on the form and provide the detainee a copy of the form, and any documents provided by federal immigration authorities in connection with the request. The form shall be in a language the individual can understand. 
		
B.  	Anytime a (insert agency name) Officer is involved or assists with a Federal Immigration investigation, the officer shall notify a supervisor without delay and complete a detailed investigation report (Inset agency specific process here). 

C.	Annual reporting by law enforcement agencies. On an annual basis, the (Insert agency unit, position, or title here)  shall report, in a manner to be prescribed by the Attorney General, any instances in which the agency provided assistance to federal civil immigration authorities for the purpose of enforcing federal civil immigration law described in Sections II.B.1 to II.B.6. Each year the following will be reported: 

1. Any assistance described in Sections II.B.1 to II.B.6 during the prior 		    calendar year shall submit a report to the (Insert applicable county) county 
Prosecutor detailing such assistance.
	
VI. 	Training 

A. The (Insert agency name) Police Department shall ensure that all Officers are trained in the requirements of this policy, and any other training on the topic of Attorney General Directive 2018-6, as directed by the New Jersey Attorney General or the (Insert applicable county) County Prosecutor. 










“VIOLENT OR SERIOUS OFFENSE”
APPENDIX A

	Any 1st or 2nd degree offense, as defined in N.J.S.A. 2C: 43-1;

	Any indictable domestic violence offense defined in N.J.S.A. 2C: 25-19;


	N.J.S.A. 2C: 12-1 – Assault;

	N.J.S.A. 2C: 12-1.1 – Knowingly Leaving the Scene of a Motor Vehicle Accident Involving Serious Bodily Injury;


	N.J.S.A. 2C:12-10 – Stalking;

	N.J.S.A. 2C: 12-13 – Throwing Bodily Fluids at Officers;


	N.J.S.A. 2C: 14-3 – Criminal Sexual Contact;

	N.J.S.A. 2C: 16-1 – Bias Intimidation;


	N.J.S.A. 2C: 17-1 – Arson;

	N.J.S.A. 2C: 17-2 – Causing Widespread Injury or Damage;


	N.J.S.A. 2C:18-2 – Burglary of a Dwelling;

	N.J.S.A. 2C: 24-4 – Endangering the Welfare of Children;


	N.J.S.A. 2C: 28-5 – Witness Tampering and retaliation;

	.N.J.S.A. 2C: 29-2b – Eluding a Law Enforcement Officer;

	N.J.S.A. 2C: 29-3a(5) – Hindering Apprehension of Another Using Force or Intimidation;

	N.J.S.A. 2C: 29-9 – Criminal Contempt (violation of restraining orders, domestic violence orders, etc.);


	N.J.S.A. 2C: 40-3B – Aggravated Hazing; 
	

	Any indictable offense under the law of another jurisdiction that is the substantial equivalent to an offense described in this section.


















APPENDIX B

SAMPLE

(Consult with the Municipal Attorney to determine the appropriate languages that this form must be available)

NOTIFICATION TO DETAINED INDIVIDUAL OF ACTIONS BY
IMMIGRATION & CUSTOMS ENFORCEMENT (“ICE”)

Name of Inmate: ______________________              County Jail ID #: _____________________
DOB: _______________________________
Date of ICE Request: ___________________	   Transmitted via: ____  ____  _______	  				                                                                               Email     Fax      In Person

This notice is to inform you that Immigration and Customs Enforcement (“ICE”) has filed a request (Check all that apply):

_____ To interview you.

_____ To be notified of your upcoming release from custody.

_____ To have the detention facility continue to hold you past the time you would otherwise be    eligible for release from custody.

A copy of ICE’s request is attached to this form.


Inmate Signature: ________________________                     Date: _____________________
Jail Staff Witness: ______________________________________________________
                 		 (Print Name)                      		(Signature)




A copy of all documents provided by ICE in connection with this request should be attached to this form when it is provided to the detainee.







APPENDIX C
(SAMPLE)

(Consult with the Municipal Attorney to determine the appropriate languages that this form must be available)

IMMIGRATION & CUSTOMS ENFORCEMENT (“ICE”)
INTERVIEW REQUEST CONSENT FORM


Name of Inmate: _______________County Jail ID #: _____________________

DOB: _______________________________
		
Date of ICE Request: __________Transmitted via: ____  ____  _______	  		Email      Fax     In Person

This notice is to inform you that Immigration and Customs Enforcement (“ICE”) wants to interview you. During this interview, you may be asked about your immigration status so that ICE can determine whether you are deportable. This interview is voluntary. Anything you say to the ICE agent at the interview may be used in immigration proceedings and possibly in other legal proceedings.

You have three choices: you can refuse this interview; you can agree to be interviewed but only with your lawyer present; or you can agree to be interviewed without your lawyer present. 

            Please check only one option below:

_____ I do not agree to speak with ICE.

_____ I agree to speak with ICE, but only with my attorney 
           present.

_____ I agree to speak with ICE, without an attorney present.


Inmate Signature: __________________      Date: _____________________

Jail Staff Witness: _______________________________________________
                                      (Print Name)                            (Signature)


ICE Interview Request Consent Form - English 


1

image1.emf
 

ACCREDITATION CONSIDERATION:     Although th e implementation of this   sample policy is  likely not  required   to meet  the  New Jer sey State Association of Chiefs of Police (NJSACOP) Accreditation  Standards , th e provisions of this policy contain valuable  guidance  considerations   for law enforcement agencies.      Contact your J.A. Montgomery Law Enforcement  Risk Control  Consultant for any  questions concerning this policy or law enforcement accreditation.    


